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NOMINATION OF MIGUEL A. 
ESTRADA, OF VIRGINIA, TO BE 
UNITED STATES CIRCUIT JUDGE 
FOR THE DISTRICT OF COLUM-
BIA CIRCUIT 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
go into executive session and resume 
consideration of Executive Calendar 
No. 21, which the clerk will report. 

The assistant legislative clerk read 
the nomination of Miguel A. Estrada, 
of Virginia, to be United States Circuit 
Judge for the District of Columbia Cir-
cuit. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Mr. President, during 
the course of the debate on Miguel 
Estrada, there have been many serious 
misrepresentations of the record on 
Mr. Estrada. I want to address in some 
detail one of the more serious distor-
tions which concerns the answers Mr. 
Estrada gave during his extensive hear-
ing, one of the longest hearings for a 
circuit court of appeals nominee, to 
questions members of the Judiciary 
Committee asked him. 

The charge being leveled against Mr. 
Estrada is that he did not answer ques-
tions put to him in general and did not 
answer questions about his judicial 
philosophy in particular. That charge 
is pure bunk. 

It is important to remember the cir-
cumstances under which this hearing 
took place. The hearing was held on 
September 26, 2002. It was chaired by 
my Democratic friend, the senior Sen-
ator from New York, Mr. SCHUMER. It 
lasted all day, which was unusual in 
and of itself. Both Democratic and Re-
publican Senators asked scores of ques-
tions which Mr. Estrada answered. If 
any Senator was dissatisfied with Mr. 
Estrada’s answers, every member of 
the committee had the opportunity to 
ask Mr. Estrada followup questions, al-
though only two of my Democratic col-
leagues did. 

Now, a number of the questions Mr. 
Estrada was asked sought directly or 
indirectly to pry from him a commit-
ment on how he would rule in a par-
ticular case. Previous judicial nomi-
nees confirmed by the Senate have 
rightly declined to answer questions on 
that basis, just as Mr. Estrada did. Vir-
tually every Clinton nominee refused 
to answer questions about how they 
would decide cases or what they would 
do in certain circumstances. I will give 
some examples. 

In 1967, during his confirmation hear-
ing for the Supreme Court, Justice 
Thurgood Marshall responded to a 
question about the fifth amendment by 
stating:

I do not think you want me to be in a posi-
tion of giving you a statement on the fifth 
amendment and then if I am confirmed and 
sit on the court when a fifth amendment 
case comes up I will have to disqualify my-
self.

During Justice Sandra Day O’Con-
nor’s confirmation hearing, the Sen-
ator from Massachusetts, Mr. KEN-
NEDY, the former chairman of the Judi-
ciary Committee, defended her refusal 
to discuss her views on abortion. He 
said:

It is offensive to suggest that a potential 
Justice of the Supreme Court must pass 
some presumed test of judicial philosophy. It 
is even more offensive to suggest that a po-
tential Justice must pass the litmus test of 
any single interest group.

Senator KENNEDY was concerned per-
haps Justice O’Connor might possibly 
have difficulty with the conservative 
side or the pro-life side because she 
may have been pro-choice. The fact is 
nobody really knew, and there were 
some concerns about that, but Senator 
KENNEDY was right when he said:

It is offensive to suggest that a potential 
Justice of the Supreme Court must pass 
some presumed test of judicial philosophy. It 
is even more offensive to suggest that a po-
tential Justice must pass a litmus test of 
any single-issue interest group.

He was right then. But why is there 
today a different standard for Miguel 
Estrada? Why the comments and re-
marks by some on the committee who 
are saying Mr. Estrada should have an-
swered these types of questions? 

Likewise, I will give another. Justice 
John Paul Stevens testified during his 
confirmation hearing for the Supreme 
Court:

I really don’t think I should discuss this 
subject generally, Senator. I don’t mean to 
be unresponsive but in all candor I must say 
there have been many times in my experi-
ence in the last 5 years where I found that 
my first reaction to a problem was not the 
same as the reaction I had when I had the re-
sponsibility of decisions and I think that if I 
were to make comments that were not care-
fully thought through they might be given 
significance that they really did not merit.

It was an excellent answer, but it was 
basically the same answer that Miguel 
Estrada gave to similar questions, and 
that almost every other nominee of 
Democrat and Republican administra-
tions, since I have been on the com-
mittee, have given. 

Why the double standard for Miguel 
Estrada? Why are we expecting him to 
answer questions that we did not ex-
pect leading Democrat judges, or other 
leading judges, to answer? Justice 
Ruth Bader Ginsburg, now sitting on 
the Supreme Court, also declined to an-
swer certain questions, stating: Be-
cause I am and hope to continue to be 
a judge, it would be wrong for me to 
say or to preview in this legislative 
chamber how I would cast my vote on 
questions the Supreme Court may be 
called upon to decide. Were I to re-
hearse here what I would say and how 
I would reason on some questions, I 
would act injudiciously. 

Like these previous nominees, all of 
whom the Senate confirmed, Mr. 
Estrada refused to violate the code of 
ethics for judicial nominees by declin-
ing to give answers that would appear 
to commit him on issues he will be 
called upon to decide as a judge. Again 

and again, he provided answers in di-
rect response to questions that make 
his judicial philosophy an open book. I 
will share some specific examples. 

Responding to a question to identify 
the most important attribute of a 
judge, Mr. Estrada answered that it 
was to have an appropriate process for 
decision-making. That, he said, entails 
having an open mind, listening to the 
parties, reading their briefs, doing all 
of the legwork on the law and facts, en-
gaging in deliberation with colleagues, 
and being committed to judging as a 
process that is intended to give the 
right answer. 

Now, these are not extreme views. I 
do not think we could ask more from 
any nominee for a judgeship. 

When asked about the appropriate 
temperament of a judge, he responded 
that a judge should be impartial, open 
minded, and unbiased, courteous yet 
firm, and one who will give ear to peo-
ple who come into his courtroom. 

These are the qualities of Miguel 
Estrada. He testified that he is and 
would continue to be that type of a 
person who listens with both ears and 
who is fair to all litigants. 

Mr. Estrada was asked a number of 
questions about his views and philos-
ophy on following legal precedent. Let 
me highlight a little of those ex-
changes. 

Question:
Are you committed to following the prece-

dents of higher courts faithfully and giving 
them full force and effect even if you dis-
agree with such precedents?

Answer:
Absolutely, Senator.

Question:
What would you do if you believed the Su-

preme Court or the court of appeals had seri-
ously erred in rendering a decision? Would 
you apply that decision or would you use 
your own judgment of the merits or the best 
judgment of the merits?

Answer:
My duty as a judge and my inclination as 

a person and as a lawyer of integrity would 
be to follow the orders of the higher court.

Question:
And if there were no controlling precedent 

dispositively concluding an issue with which 
you were presented in your circuit, to what 
sources would you turn for persuasive au-
thority?

Answer:
In such a circumstance, my cardinal rule 

would be to seize aid from anyplace where I 
could get it, related case law, legislative his-
tory, custom and practice and views of aca-
demics on analysis of law.

Pretty good answers. These are bet-
ter answers than most of the judgeship 
nominees who have come before the 
committee over the last 27 years. 

These exchanges illustrate clearly 
Miguel Estrada’s respect for the law 
and his willingness and ability to faith-
fully follow the law. He further testi-
fies in response to other questions: I 
will follow binding case law in every 
case, even in accordance with the case 
law that is not binding but seems in-
structive on the area, without any in-
fluence whatever from my personal 
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view I may have about the subject mat-
ter. 

This is what we expect good judges to 
do. I can see no reason anyone would be 
opposed to a nominee who promised to 
follow the law. 

When asked about the role of polit-
ical ideology and the legal process, Mr. 
Estrada replied with a response that, in 
my view, was entirely appropriate and 
within the mainstream of what all 
Americans expect from their judiciary. 
He said: Although we all have views on 
a number of subjects from A to Z, the 
first duty of the judge is to self-con-
sciously put that aside and look at 
each case with an open mind and listen 
to the parties, and to the best of his 
human capacity to give judgment 
based solely on the arguments on the 
law. I think my basic idea of judging is 
to do it on the basis of law and to put 
aside whatever view I might have on 
the subject, to the maximum extent 
possible. 

Pretty good answer. Why isn’t that 
answer good enough for my colleagues 
on the other side? It is better than 
most answers given by their nominees 
when their President controlled the 
White House and the nomination proc-
ess. 

Mr. Estrada was asked about his 
views on interpreting the Constitution. 
Mr. Estrada was forthright and com-
plete in his responses. For example, in 
an exchange regarding the literal inter-
pretation of the words of the Constitu-
tion, Mr. Estrada responded:

I recognize that the Supreme Court has 
said on numerous occasions, in the area of 
privacy and elsewhere, that there are 
unenumerated rights in the Constitution, 
and I have no view of any sort, whether legal 
or personal, that would hinder me from ap-
plying those rulings by the court. But I 
think the court has been quite clear that 
there are unenumerated rights in the Con-
stitution. In the main, the court has recog-
nized them as being inherent in the right of 
substantive due process and the liberty 
clause of the 14th amendment.

That is a pretty good answer, a lot 
better answer than many of the Clin-
ton nominees made, although I am not 
meaning to criticize them. It is just 
that there is a different standard being 
applied here, a double standard. They 
were not expected to give these great 
answers he has given, that my col-
leagues on the other side have said he 
didn’t give. Read the record. It is re-
plete with decent, good, honorable, and 
intelligent answers to their questions. 

Mr. Estrada was asked questions 
about the appropriate balance between 
Congress and the courts. His answers 
made clear his view that judges must 
review challenges to statutes with a 
strong presumption of the statute’s 
constitutionality. For example, in re-
sponding to a question about environ-
mental protection statutes he stated:

Congress has passed a number of statutes 
that try to safeguard the environment. I 
think all judges would have to read those 
statutes when they come to court with a 
strong presumption of constitutionality.

At the same time, he recognized that 
as a circuit court judge he would be 

bound to follow the precedents estab-
lished by Lopez and other Supreme 
Court cases. Now, some of my col-
leagues do not like Lopez and they 
wish he would be an activist judge and 
not follow it. But he said he would be 
bound by it, as he would the other Su-
preme Court pronouncements. That is 
all you can ask of a nominee. 

Why the double standard? Why is it 
that Miguel Estrada is being held to a 
different standard than the Clinton 
judgeship nominees were? 

Mr. President, it is clear from the 
record that Mr. Estrada did answer the 
questions put to him at his hearing. 
His judicial philosophy is an open 
book. But if my Democratic colleagues 
are still inclined to vote against him, 
as misguided as I believe that choice to 
be, they should do so in an up-or-down 
vote. Vote for him or vote against him 
or do whatever your conscience dic-
tates. Just vote. And stop this unfair 
filibuster. It is unfair. 

Let me make one more point. Even if 
my colleagues believed, despite the 
facts and precedent, that Mr. Estrada 
should answer more questions, well, 
they have had that chance. And in a 
February 27 letter, White House Coun-
sel Al Gonzales made an offer. A copy 
of Mr. Gonzales’ letter has already 
been printed in the RECORD. 

I don’t know what more the adminis-
tration can do other than say we will 
make him available to you, you ask 
him whatever questions you want, and 
you can find out for yourself whether 
you want to support him or not. 

To my knowledge, not one of our col-
leagues on the other side has taken ad-
vantage of this offer. Not one. How in-
terested are they in getting the real 
story? Not one. Yet we had Senators on 
the floor yesterday saying all he has to 
do is answer our questions. Here is an 
offer: He will come right to your office 
and answer the questions for you. Not 
one has asked him to come to the of-
fice, which makes me question how se-
rious they are about the merits of Mr. 
Estrada’s nomination. 

That brings me to another point. Mr. 
Estrada’s hearing was held under 
Democratic control of the committee 
on September 26, 2002. If there was any 
question about the quality of Mr. 
Estrada’s testimony, they could have 
held another hearing, they could have 
extended the hearing, and they could 
have held another hearing since they 
controlled the committee for another 3 
months. Why didn’t they hold another 
hearing? Why didn’t they ask these 
questions that are so crucial? Because 
they thought they could kill the nomi-
nation by never bringing it up. Unfor-
tunately for them and fortunately for 
the country, the election turned the 
other way and Mr. Estrada, of course, 
was nominated by the new President. 

I think there is some hypocrisy, espe-
cially with regard to these responses 
that Mr. Estrada gave, because they 
are deemed sufficient for Clinton 
judges but they are not good enough 
now. Why this double standard for this 

Hispanic man? Some Democrats have 
railed against Estrada for his responses 
to questions from the Judiciary Com-
mittee, as I have said. The fact is, how-
ever, the Democrats routinely voted in 
favor of Clinton nominees who gave 
similar responses, maybe not as good 
but similar responses. These were 
nominees who had never been judges 
and had few published writings. In 
their responses to questions they ac-
knowledged the law, said they would 
follow it, and confirmed that they 
would not let their personal views get 
in the way—responses just like Miguel 
Estrada gave. Not one of these nomi-
nees, however, was denied a vote on the 
floor, not one. 

Take, for example, Blane Michael, a 
Clinton nominee for the Fourth Cir-
cuit. He was asked what he would do if 
his personal beliefs and the law col-
lided. He said he would uphold the Con-
stitution and the law without question. 
As to whether he would follow Supreme 
Court precedents, he said: It is not my 
job to circumvent or shade what the 
Supreme Court has done. 

Was he asked to expound on his fa-
vorite or least favorite Supreme Court 
cases? No. The record is less than four 
pages on his questioning. 

Sid Thomas was another Clinton 
nominee not subjected to the same 
level of interrogation as Estrada. In 
fact, none of them were. Thomas, who 
had never been a judge or even a judi-
cial clerk, was asked what he thought 
about the constitutionality of capital 
punishment.

He said:
I believe the Supreme Court has spoken 

. . . on the death penalty.

That was it. Thomas, who I should 
add had very few published writings, 
added:

I do not possess any personal convictions 
which would cause me to not apply the death 
penalty in an appropriate case.

The Thomas hearing takes up less 
than 2 pages in the RECORD. 

Why were they treated differently by 
my colleagues on the other side than 
Miguel Estrada? Why is it? I don’t see 
any reason, unless they are just not 
going to allow this President to nomi-
nate, as all Presidents in the past have 
done, the people he thinks are best for 
these jobs; or unless they just do not 
want to have a conservative Hispanic 
nominee appointed to this important 
court; or maybe they just do not want 
Miguel Estrada to get confirmed be-
cause they believe he is on the fast 
track to the Supreme Court and could 
be the first Hispanic nominated and 
confirmed to the Supreme Court; or 
maybe it is because he is Hispanic, but 
he is conservative; or maybe it is be-
cause he is Hispanic and he is Repub-
lican and he is conservative; or maybe 
it is because he is Hispanic, he is Re-
publican, he is conservative, and they 
think he may be pro-life. 

It is one of those. I personally do not 
believe there is racism involved, al-
though there are those who do—but I 
am not one of them. I believe there is 
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a double standard being applied to this 
Hispanic nominee, the first Hispanic 
nominee to the Circuit Court of Ap-
peals for the District of Columbia, and 
I think it is a crying shame. 

Merrick Garland, a Clinton nominee 
to the Fourth Circuit, was asked if he 
personally favored the death penalty. I 
personally was very much in favor of 
Merrick Garland, but there were some 
on our side who were not very much en-
thused about him. He was a controver-
sial nominee, as were these others. But 
he was a Clinton nominee to the 
Fourth Circuit. He was personally 
asked if he favored the death penalty. 
He responded by saying it is a matter 
of settled law. When asked about the 
independent counsel law, Garland said 
that, too, was settled and that he 
would follow that ruling. 

These sound an awful lot like the re-
sponses of Miguel Estrada, the ones he 
gave, responses that Democrats say do 
not give them enough information. 
These Clinton nominees were all not 
only voted out of committee but were 
allowed an up-or-down vote on the 
floor, regardless of the fact that some 
of them were controversial—to borrow 
some of the language of my colleagues 
on the other side. 

My colleague from New York has 
stated that according to an article that 
appeared in the Legal Times in April 
2002, DC Circuit Judge Laurence Silber-
man has advised President Bush’s judi-
cial nominees to ‘‘keep their mouths 
shut.’’ As the rest of the article ex-
plains, in fact, Judge Silberman simply 
explained that the rules of judicial eth-
ics prohibit nominees from indicating 
how they would rule in a given case or 
on a given issue—or even appearing to 
indicate how they would rule. 

As the same article reported, Judge 
Silberman stated:

It is unethical to answer such questions. It 
can’t help but have some effect on your deci-
sionmaking process once you become a 
judge.

A copy of this article has also been 
printed in the RECORD.

Yet I heard my colleagues on the 
other side yesterday blowing smoke 
over there, using a quote out of context 
to try to indicate that Judge Silber-
man was giving them radical advice. 
The fact is, he gave them advice that 
every Democrat President and every 
Democrat President’s Justice Depart-
ment has given to the Democrat nomi-
nees for these courts. It is proper ad-
vice. 

This advice is consistent with Canon 
5A(3)(d) of the ABA’s Model Code of Ju-
dicial Conduct, which states that pro-
spective judges:

[S]hall not . . . make pledges or promises 
of conduct in office other than the faithful 
and impartial performance of the duties of 
office . . . [or] make statements that com-
mit or appear to commit the candidate with 
respect to cases, controversies, or issues that 
are likely to come before the court.

Justice Thurgood Marshall made the 
same point in 1967 when he refused, as 
I mentioned before, to answer ques-

tions about the fifth amendment dur-
ing his confirmation hearing for the 
Supreme Court. I referenced that quote 
earlier. 

Let me go to this letter from Seth 
Waxman, on behalf of Seth Waxman, 
Walter Dellinger, Drew S. Days, 
Kenenth W. Starr, Charles Fried, Rob-
ert Bork, and Archibald Cox. That is 
seven of the living former Solicitors 
General. Seth Waxman, Walter 
Dellinger, Drew Days, and Archibald 
Cox are Democrat former Solicitors 
General. 

Here is what they said, and they said 
it in response to the Democrats, who 
have been saying we have to get these 
privileged materials because we do not 
know enough about Miguel Estrada, 
even though we have had a full day of 
hearings conducted where we could 
have asked any questions we wanted 
to, where we could have held additional 
hearings, we could have filed written 
questions—only two of them did—we 
could have asked additional questions, 
only two of them did. They even said 
the hearing was fair and fairly con-
ducted. But this is a letter. 

Let me just go back. They are hiding 
behind this red herring, demanding pa-
pers they know no self-respecting ad-
ministration can give because it would 
interrupt, disturb the flow, and make 
it more difficult for the Solicitor Gen-
eral of the United States to do his or 
her job. I think this letter says it all. 
It was a letter written to the Honor-
able PATRICK J. LEAHY on June 24, 2002, 
better than 18 months ago:

DEAR CHAIRMAN LEAHY: We write to ex-
press our concern about your recent request 
that the Department of Justice turn over 
‘‘appeal recommendations, certiorari rec-
ommendations, and amicus recommenda-
tions’’ that Miguel Estrada worked on while 
in the Office of the Solicitor General. 

As former heads of the Office of Solicitor 
General—under Presidents of both parties—
we can attest to the vital importance of can-
dor and confidentiality in the Solicitor Gen-
eral’s decisionmaking process. The Solicitor 
General is charged with the weighty respon-
sibility of deciding whether to appeal ad-
verse decisions in cases where the United 
States is a party, whether to seek Supreme 
Court review of adverse appellate decisions, 
and whether to participate as amicus curiae 
in other high-profile cases that implicate an 
important Federal interest. The Solicitor 
General has the responsibility of rep-
resenting the interests not just of the Jus-
tice Department, nor just of the executive 
branch, but of the entire Federal Govern-
ment, including Congress. 

It goes without saying that, when we made 
these and other critical decisions, we relied 
on frank, honest and thorough advice from 
our staff attorneys like Mr. Estrada. Our de-
cisionmaking process required the unbridled 
open exchange of ideas—an exchange that 
simply cannot take place if attorneys have 
reason to fear that their private rec-
ommendations are not private at all, but 
vulnerable to public disclosure. Attorneys 
inevitably will hesitate before giving their 
honest, independent analysis if their opin-
ions are not safeguarded from future disclo-
sure. High-level decisionmaking requires 
candor, and candor in turn requires confiden-
tiality. 

Any attempt to intrude into the Office’s 
highly privileged deliberations would come 

at the cost of the Solicitor General’s ability 
to defend vigorously the U.S. litigation in-
terests—a cost that also would be borne by 
Congress itself. 

Although we profoundly respect the Sen-
ate’s duty to evaluate Mr. Estrada’s fitness 
for the Federal judiciary, we do not think 
that the confidentiality and integrity of in-
ternal deliberations should be sacrificed in 
the process.

Four of those former Solicitors Gen-
eral were Democrat Solicitors General. 
Mr. Estrada served three of those Dem-
ocrat Solicitors General because he 
served, as I recall, 4 years in the Clin-
ton administration in the Solicitor 
General’s Office without any bad reac-
tion. Then he served 1 year in the Bush 
administration. 

Most people would say Archibald Cox 
is a person of the highest legal integ-
rity and highest legal abilities. Know-
ing him personally, I have to say that 
is true. Most people would say Drew 
Days is one of the fine lawyers and law 
professors in this country. Most people 
would say—in fact, I think everybody 
would say with regard to these Demo-
crat former Solicitors General who 
have said these records should be privi-
leged, that Walter Dellinger was one of 
the great law professors at Duke, also 
a great public servant, and now one of 
the leading lawyers in one of the major 
law firms in the country, himself men-
tioned for the Supreme Court from 
time to time, a man I have to admit I 
have gained increasing respect for 
through the years. 

It is pretty hard to find a better law-
yer than Seth Waxman. He is a great 
lawyer. And he is somebody on whom I 
think the Democrats could rely. Have 
those colleagues on the other side 
asked those four people? The fact is 
those four people have basically said 
Miguel Estrada did a great job at the 
Solicitor Generals’s Office. In fact, 
Seth Waxman, in particular, said he 
did a fine job there. The performance 
evaluations that described Mr. 
Estrada’s work there are of the highest 
laudatory evaluation of staff. The only 
person who has raised any conflict is 
Professor Paul Bender, who gave those 
glowing performance evaluations at a 
time closest to the service of Miguel 
Estrada, but who is a very left-wing 
liberal Democrat law professor who has 
entered into this debate—and in an im-
proper way, in my opinion—to try to 
smear Mr. Estrada, which he has done. 
He is the only one they can point to 
who has any real criticism of Miguel 
Estrada’s work at the Solicitor Gen-
eral’s Office. 

I think those Democrat Senators on 
the other side of the floor would do 
very well to talk to Seth Waxman, 
Walter Dellinger, Drew S. Days, III, 
and Archibald Cox to say what is wrong 
with Mr. Estrada. I think they won’t do 
it because they know these people will 
say Mr. Estrada is an exceptionally 
fine lawyer, which he, of course, is. 

This is a man who has the highest 
rating from the American Bar Associa-
tion—the gold standard of our friends, 
the Democrats—and, of course, he has 
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all the credentials in the world as one 
of the leading appellate lawyers in the 
country. Even though he suffers from a 
disability, a speech impediment, he has 
still risen to the top of the appellate 
court. 

I know my colleague from Vermont 
is waiting. So I yield the floor at this 
time. 

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

THE PRICE OF WAR 
Mr. JEFFORDS. Mr. President, for 

many months now, the administration 
has shown its determination to wage 
war against Saddam Hussein. 

I am very concerned that the Bush 
administration’s intense focus on Iraq 
has blinded it to the critical needs here 
at home. 

While the administration prepares 
for a war with sky-rocketing cost esti-
mates now in the range of $100 billion 
or more, it pleads poverty when it 
comes to funding our domestic needs. 

While the administration fixates on 
Iraq, the economy teeters, the stock 
market tumbles, the terrorist threat at 
home persists, and schools are threat-
ened with premature closings for lack 
of money. 

Last week, our Nation’s governors 
met here in Washington and issued a 
troubling warning. They told us our 
States are hurting. They told us they 
do not have the money they need to do 
their jobs and serve the people of their 
States. They told us their situations 
would only worsen if the President 
were to enact his tax-cutting plans. 

They told us they would need more 
than $15 billion this year alone in 
emergency funds for schools and do-
mestic security. And as the headline in 
the New York Times put it, ‘‘Governors 
Get Sympathy From Bush, But No 
More Money.’’ 

Sympathy will not pay our Nation’s 
bills. We have the obligation to address 
the crisis in America’s schools with the 
same urgency as the crises abroad. Our 
children deserve at least that much. 

We have fallen woefully short in our 
commitment to our students, our 
teachers and our parents. We have 
failed to meet a promise that we made 
to our States nearly three decades ago 
to provide our fair share of special edu-
cation funding. 

And now, only 1 year after passage of 
the No Child Left Behind Act, we are 
hearing that States don’t have the 
money they need to make that law 
work. 

Yet the administration continues to 
devote extraordinary resources to its 
campaign against Iraq, and to its pur-
suit of allies for that campaign. 

While critical education needs go 
unmet, the administration was able to 
cobble together the necessary funds to 
offer almost $30 billion dollars to enlist 
Turkish support for the war. 

I suspect untold billions are also 
being promised to other nations around 
the globe. The President apparently is 
confident that all of these expenses can 
be borne along with a significant tax 
cut. I sincerely question that logic. 

There is no doubt that Saddam Hus-
sein’s rule in Iraq has been marked by 
brutality. He is an evil dictator with 
clearly evil intentions, and is a long-
term threat to the United States and 
its allies in the Middle East. 

Yet despite the well-documented 
atrocities associated with his rule and 
his clear flouting of U.N. resolutions, 
there still is no evidence of an immi-
nent threat to the United States that 
justifies the administration’s march to 
war. 

Iraq is of obvious importance to the 
United States and the world because of 
its geographical location and its oil re-
serves. Much of the world depends upon 
fair access to Iraq’s oil. 

We went to war a decade ago to 
throw Iraq out of Kuwait and restore 
Kuwait’s right to control its oil. Simi-
larly, control of Iraq’s oil must be put 
in the hands of the Iraqi people. 

I praise the administration for aban-
doning its initial go-it-alone strategy 
toward Iraq. I congratulate the Presi-
dent for his willingness to work 
through the United Nations and for the 
results he and the U.N. have achieved 
since that decision. 

An increasingly robust inspection 
process is under way, U2 planes are fly-
ing over Iraq under U.N. supervision, 
illegal missiles are being destroyed by 
Iraq, and additional measures are 
under consideration to more aggres-
sively seek out illegal Iraqi weapons 
and programs. 

The administration should continue 
to work with the U.N. to strengthen 
the inspection efforts and seek peaceful 
means for achieving the disarmament 
of Iraq. Instead, the administration ap-
pears bent on cutting this process 
short. 

The administration has displayed a 
troubling lack of focus in articulating 
a rationale for military action in Iraq. 
Initial discussion of ‘‘regime change’’ 
shifted for some time to talk of disar-
mament. 

However, recent comments from the 
White House now indicate that we are 
back to ‘‘regime change.’’ 

The administration’s expectations 
for post-Saddam Iraq are equally trou-
bling. 

I am worried that the administration 
nurtures a naı̈ve belief that there will 
be rapid transformation of the Middle 
East from an area in which autocratic 
governments and Islamist opposition 
forces vie for power to one in which de-
mocracy and Western ideals carry the 
day. 

Talk of installing an American as 
temporary administrator of Iraq is also 
very troubling. We should be sending 
the message to the Iraqi people that we 
plan to put them in control of their 
country. The American people are not 
interested in becoming Iraq’s overlord. 
We should be clear that we do not plan 
to rule Iraq as an American protec-
torate. 

We need to be much more explicit in 
setting forth the goals and timetable 
for any post-war Western presence in 
Iraq. 

Intelligence assessments make clear 
that the greatest threat today to the 
United States is the threat posed by 
terrorist attacks. 

We know that the fight against ter-
rorism and the fight against the pro-
liferation of weapons of mass destruc-
tion can only be waged successfully 
with a robust set of international insti-
tutions and relationships.

The administration’s push for war 
with Iraq undermines our relations 
with other countries and the strength 
of our international bodies at precisely 
the moment when they are most im-
portant to the United States. 

We must ensure that any action 
against Iraq does not jeopardize our 
counterterrorism and 
counterproliferation fights. 

President Bush has sought for many 
months to rally this Nation and the 
world community behind the notion 
that the threat from Iraq is imminent 
and that preemptive military action is 
required. He has not succeeded in mak-
ing his case. 

With no clear evidence of an immi-
nent threat from Iraq, and with no 
credible plan for postwar Iraq, we 
should be supporting the U.N. in its 
work on the ground to bring about 
Iraqi compliance with U.N. resolutions. 

Going to the U.N. must not be viewed 
merely as a cynical, tactical move de-
signed to justify and aid preparations 
for war. Instead, the United States 
owes it to the world community, and to 
the institutions it worked so hard to 
establish in the period since World War 
II, to make a sincere effort to work 
with the U.N. to resolve the threat 
posed by Iraq in a peaceful fashion. 

American Presidents have labored for 
many decades to construct relation-
ships and international bodies capable 
of handling situations such as this. 

They, the American people, and our 
allies deserve a patient, balanced, and 
considered approach to the current sit-
uation. 

More importantly, the American peo-
ple deserve an Administration that de-
votes the same degree of energy and 
concentration to the crises here at 
home. 

I think, on more careful inspection, 
the President will realize that the do-
mestic crises are truly imminent, and 
that they actually pose more of a 
threat to America’s long-term security 
than the situation today in Iraq. 

I urge the President to stop before he 
has irrevocably committed us to the 
destruction and rebuilding of Iraq, 
which will draw away the resources 
that are so badly needed here at home. 

It will take courage and true leader-
ship, but I implore him to act in this 
regard before it is too late.

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The senior assistant bill clerk pro-
ceeded to call the roll. 

Mr. JEFFORDS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 
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The PRESIDING OFFICER. Without 

objection, it is so ordered.
Mr. JEFFORDS. Mr. President, I 

would like to direct my colleagues to a 
few of the more than 40 editorials or 
op-eds from around the Nation express-
ing concerns about Mr. Estrada’s nomi-
nation to the D.C. Circuit. 

Here are just a few of them. I ask 
unanimous consent that the following 
be printed in today’s RECORD: the edi-
torial of the Rutland Daily Herald of 
Vermont on February 24, 2003; the edi-
torial of the Boston Globe on February 
15, 2003; the recent editorial of the New 
York Times; and the op-ed in the Wash-
ington Post on February 14, 2003. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

[From the Rutland Daily Herald, Feb. 24, 
2003] 

PARTISAN WARFARE 
Senate Democrats are expected to continue 

their filibuster this week against the ap-
pointment of Miguel Estrada, a 41-year-old 
lawyer whom President Bush has named to 
the federal appeals court in Washington, D.C. 

Sen. Patrick Leahy, ranking Democrat on 
the Judiciary Committee, is in the middle of 
the fight over the Estrada appointment. He 
and his fellow Democrats should hold firm 
against the Estrada nomination. 

Much is at stake in the Estrada case, most 
importantly the question of whether the 
Democrats have the resolve to resist the ef-
forts of the Bush administration to pack the 
judiciary with extreme conservative judges. 

The problem with the Estrada nomination 
is that Estrada has no record as a judge, and 
senators on the Judiciary Committee do not 
believe he has been sufficiently forthcoming 
about his views. It is their duty to advise and 
consent on judicial nominees, and Estrada 
has given them no basis for deciding whether 
to consent. 

President Bush has called the Democrats’ 
opposition to Estrada disgraceful, and his 
fellow Republicans have made the ludicrous 
charge that, in opposing Estrada, the Demo-
crats are anti-Hispanic. For a party on 
record against affirmative action, the Re-
publicans are guilty of cynical racial politics 
for nominating Estrada in the first place. He 
has little to qualify him for the position ex-
cept that he is Hispanic. 

Unless the Democrats are willing to stand 
firm against Bush’s most extreme nomina-
tions. Bush will have the opportunity to 
push the judiciary far to the right of the 
American people. Leahy, for one, has often 
urged Bush to send to the Senate moderate 
nominees around whom Democrats and Re-
publicans could form a consensus. In a na-
tion and a Congress that is evenly divided 
politically, moderation makes sense. 

But Bush’s Justice Department is driven 
by conservative ideologues who see no reason 
for compromise. That being the case, the 
Senate Democrats have no choice but to hold 
the line against the most extreme nominees. 

Leahy has drawn much heat for opposing 
Bush’s nominees. But he has opposed only 
three. In his tenure as chairman of the com-
mittee, he sped through to confirmation far 
more nominees than his Republican prede-
cessor had done. But for the Senate merely 
to rubber stamp the nominees sent their way 
by the White House would be for the Senate 
to surrender its constitutional role as a 
check on the excesses of the executive. 

The Republicans are accusing the Demo-
crats of partisan politics. Of course, the Re-
publicans are expert at the game, refusing 

even to consider numerous nominees sent to 
the Senate by President Clinton. 

The impasse over Estrada is partisan poli-
tics of an important kind. The Republicans 
must not be allowed to shame the Democrats 
into acquiescence. For the Democrats to give 
in would be for them to surrender to the 
fierce partisanship of the Republicans. 

The wars over judicial nominees are likely 
to continue as long as Bush, with the help of 
Attorney General John Ashcroft, believes it 
is important to fill the judiciary with ex-
treme right-wing judges. 

The Democrats, of course, would like noth-
ing better than to approve the nomination of 
a Hispanic judge. But unless the nominee is 
qualified, doing so would be a form of racial 
pandering. That is the game in which the Re-
publicans are engaged, and the Democrats 
must not allow it to succeed. 

[From the Boston Globe, Feb. 15, 2003] 
RUSH TO JUDGES 

The Senate Judiciary Committee ought to 
come with a warning sign: Watch out for 
fast-moving judicial nominees. Controlled by 
Republicans, the committee is approving 
President Bush’s federal court nominees at 
speeds that defy common sense. 

One example is Miguel Estrada, nominated 
to the US Court of Appeals for the District of 
Columbia. Nominated in May 2001, Estrada 
has been on a slow track, his conservative 
views attracting concern and criticism. 

Some Republicans called Democrats anti-
Hispanic for challenging Estrada. He came to 
the United States from Honduras at the age 
of 17, improved his English, earned a college 
degree from Columbia, a law degree from 
Harvard, and served as a Supreme Court 
clerk for Justice Anthony Kennedy. 

What has raised red flags is Estrada’s re-
fusal to answer committee members’ ques-
tions about his legal views or to provide doc-
uments showing his legal work. This prompt-
ed the Senate minority leader, Thomas 
Daschle, to conclude that Estrada either 
‘‘knows nothing or he feels he needs to hide 
something.’’

Nonetheless, Estrada’s nomination won 
partisan committee approval last month. All 
10 Republicans voted for him; all nine Demo-
crats voted against. On Tuesday Senate 
Democrats began to filibuster Estrada’s 
nomination, a dramatic move to block a full 
Senate vote that could trigger waves of po-
litical vendettas. 

It’s crucial to evaluate candidates based on 
their merits and the needs of the country. 

Given that the electorate was divided in 
2000, it’s clear that the country is a politi-
cally centrist place that should have main-
stream judges, especially since many of 
these nominees could affect the next several 
decades of legal life in the United States. 

Further, this is a nation that believes in 
protecting workers’ rights, especially in the 
aftermath of Enron. It’s an America that 
struggles with the moral arguments over 
abortion but largely accepts a woman’s right 
to make a private choice. It’s an America 
that believes in civil rights and its power to 
put a Colin Powell on the international 
stage. 

Does Estrada meet these criteria? He isn’t 
providing enough information to be sure. 
And the records of some other nominees fail 
to meet these standards. 

Debating the merits of these nominees is 
also crucial because some, like Estrada, 
could become nominees for the Supreme 
Court. 

The choir—Democrats, civil rights groups, 
labor groups, and women’s groups—is al-
ready singing about how modern-day Amer-
ica should have modern-day judges. It’s time 
for moderate Republicans and voters to join 

in so that the president can’t ignore democ-
racy’s 21st-century judicial needs. 

[From the New York Times] 
KEEP TALKING ABOUT MIGUEL ESTRADA 

The Bush administration is missing the 
point in the Senate battle over Miguel 
Estrada, its controversial nominee to the 
powerful D.C. Circuit Court of Appeals. 
Democrats who have vowed to filibuster the 
nomination are not engaging in ‘‘shameful 
politics,’’ as the president has put it, nor are 
they anti-Latino, as Republicans have cyni-
cally charged. They are insisting that the 
White House respect the Senate’s role in con-
firming judicial nominees. 

The Bush administration has shown no in-
terest in working with Senate Democrats to 
select nominees who could be approved by 
consensus, and had dug in its heels on its 
most controversial choices. At their con-
firmation hearings, judicial nominees have 
refused to answer questions about their 
views on legal issues. And Senate Repub-
licans have rushed through the procedures 
on controversial nominees. 

Mr. Estrada embodies the White House’s 
scorn for the Senate’s role. Dubbed the 
‘‘stealth candidate,’’ he arrived with an ex-
tremely conservative reputation but almost 
no paper trail. He refused to answer ques-
tions, and although he had written many 
memorandums as a lawyer in the Justice De-
partment, the White House refused to release 
them. 

The Senate Democratic leader, Tom 
Daschle, insists that the Senate be given the 
information it needs to evaluate Mr. 
Estrada. He says there cannot be a vote until 
senators are given access to Mr. Estrada’s 
memorandums and until they get answers to 
their questions. The White House can call 
this politics or obstruction. But in fact it is 
senators doing their jobs. 

[From the Washington Post, Feb. 14, 2003] 
ESTRADA’S OMERTA 

(By Michael Kinsley) 
Like gangsters taking the Fifth, nominees 

for federal judgeships have reduced their rea-
son for not talking to a mantra. Repeat after 
me: ‘‘My view of the judicial function, Sen-
ator, does not allow me to answer that ques-
tion.’’ Miguel Estrada, President Bush’s 
nominee for the U.S. Court of Appeals for the 
D.C. Circuit, used variations on that one 
many times in refusing to express any opin-
ion on any important legal topic during Ju-
diciary Committee hearings last fall. Demo-
crats are now trying to block the Estrada 
nomination with a filibuster. 

Estrada’s ‘‘view of the judicial function’’ is 
shared by President Bush, congressional Re-
publicans and conservative media voices 
hoarse with rage that Democratic senators 
want to know what someone thinks before 
making him or her a judge. The Estrada view 
is that judges should not prejudge the issues 
that will come before them. As Estrada am-
plified in this testimony, ‘‘I’m very firmly of 
the view that although we all have views on 
a number of subjects from A to Z, the job of 
a judge is to subconsciously put that aside 
and look at each case . . . with an open 
mind.’’ 

Obviously, Estrada’s real reason for eva-
siveness is the fear that if some senators 
knew what his views are, they would vote 
against him. However, this kind of high-
minded bluster is a powerful weapon in the 
ongoing judicial wars. Over the past couple 
of decades, talk like this has intimidated 
many a senator who aspires to a reputation 
for thoughtfulness. And it does sound swell. 
Until you think about it. 

Potential judges should not reveal their 
views on legal issues because a judge should 
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have an open mind? Hiding your views 
doesn’t make them go away. If the problem 
is judges having views on judicial topics, 
rather than judges expressing those views, 
then allowing people to become judges with-
out revealing their views is a solution that 
doesn’t address the problem. And if the prob-
lem is judges who fail to put their previous 
views aside, rather than judges having such 
views to begin with, then allowing judicial 
nominees to hide those views until it’s too 
late is still a solution that is logically unre-
lated to the problem. 

So Estrada’s Rule of Silence does not solve 
the problem, And the supposed problem—of 
‘‘prejudging’’—makes no sense either. To see 
why, consider—or reconsider—Justice Clar-
ence Thomas. In his 1991 confirmation hear-
ings, Thomas testified that he had no ‘‘per-
sonal opinion’’ about Roe v. Wade, probably 
the most controversial Supreme Court deci-
sion of the 20th century. In 1992 Justice 
Thomas joined in a minority opinion calling 
for Roe to be overturned. By 2000 he was 
writing that the Roe decision was ‘‘griev-
ously wrong’’ and ‘‘illegitimate’’ and part of 
‘‘a particularly virulent strain on constitu-
tional exegesis’’ and generally not something 
he cared for the least little bit. 

This does not prove that Thomas was lying 
under oath in claiming that he hadn’t pre-
judged Roe in 1991 (though no reasonable per-
son could doubt that). It does prove that 
Thomas had prejudged Roe in 1992. But this 
is a point tht Justice Thomas needn’t bother 
to lie about, because no one objects. It’s per-
fectly okay for a sitting judge to have and 
express views about an issue that comes be-
fore his or her court. That is his job. 

In fact it’s inevitable that anyone who has 
been an appellate judge for a while will have 
published opinions that touch on many of 
the issues he or she must decide in the fu-
ture. There is not even an expectation of 
open-mindedness. Although a willingness to 
reconsider your own assumptions is regarded 
as admirable, no one is accused of prejudging 
a case just for ruling the same way this year 
as last year. Quite the opposite: Intellectual 
consistency is the hallmark of a fine legal 
mind. And following precedent is a sign of ju-
dicial professionalism. 

Most legal rulings come from judges who 
have been on the bench for a while. If that is 
not a problem, why is it a problem if they 
have thought and reached conclusions on 
some important legal issues before they join 
the bench? The answer is that it is not a 
problem. It ought to be a problem if a poten-
tial judge has not thought about important 
legal issues and has no views on them. But 
instead, the problem is how to keep a judge-
ship candidate’s opinions hidden until he or 
she is safely confirmed for a lifetime ap-
pointment, and the phony issue of ‘‘pre-
judging’’ is a strategy for doing that. 

Judgeship nominations bring out the hypo-
crite in politicians of both parties, but the 
Republican hypocrisy here is especially im-
pressive. When Bill Clinton was appointing 
judges, the senior Judiciary Committee Re-
publican, Sen. Orrin Hatch, called for ‘‘more 
diligent and extensive . . . questioning of 
nominees’ jurisprudential views.’’ Now Hatch 
says democrats have no right to demand any 
such thing. President Bush fired the Amer-
ican Bar Association as official auditor of ju-
dicial nominations because the ABA gave 
some Republican nominees a lousy grade. 
Now Hatch cites the ABA’s judgment as ‘‘the 
gold standard’’ because it unofficially gave 
Estrada a high grade. 

The seat Republicans want to give Estrada 
is open only because Republicans success-
fully blocked a Clinton nominee. Two Clin-
ton nominations to the D.C. Court were 
blocked because Republicans said the circuit 
had too many judges already. Now Bush has 

sent nominations for both those seats. Hatch 
and others accuse Democrats of being anti-
Hispanic for opposing Estrada. With 42 cir-
cuit court vacancies to fill, Estrada is the 
only Hispanic Bush has nominated. Clinton 
nominated 11, three of whom the Repub-
licans blocked. 

I could go on and on. Which is just what 
Senate Democrats are doing.

Mr. LEAHY. Mr. President, as I have 
previously mentioned before the Judi-
ciary Committee and here before the 
Senate, I have significant concerns 
about Mr. Estrada’s nomination. Sig-
nificant concerns have been raised and 
not answered. Many of us would like to 
have sufficient confidence based on a 
record and a strong confidence about 
the type of judge he would be. Sadly 
that record is not there and the admin-
istration continues to deny us access 
to Government files that might be 
helpful to us. 

While he has some experience argu-
ing appeals in criminal cases, he ap-
pears to have little experience han-
dling the types of civil cases that make 
up the majority of the docket of the 
D.C. Circuit, a court on which Repub-
licans blocked appointments during 
the last 4-year term of the Clinton ad-
ministration in order to shift the ideo-
logical balance of the court. 

His confirmation has been opposed by 
many including people and groups who 
represent the Latino community. The 
opposition of so many Hispanic organi-
zations and the Congressional Hispanic 
Caucus should be of concern. 

Mr. Estrada’s selection for this court 
has generated tremendous controversy 
across the country and within the His-
panic community. For more than 2 
years I have been calling upon the 
President to be a uniter and not a di-
vider. Here is another matter on which 
the White House has chosen divisive, 
partisanship and narrow ideology over 
what is best for the Senate, the D.C. 
Circuit, the Hispanic community and 
the American people. This has been yet 
another in a string of controversial 
nominations that has divided, not 
united, the American people and the 
Senate. 

Senate Democrats demonstrated in 
the last Congress that we would bend 
over backwards to work with the Ad-
ministration to fill judicial vacancies. 

We proceeded with more than 100 
nominations in 17 months, held hear-
ings and confirmed nominees at a pace 
almost twice that of Republicans with 
a Democratic President. Unlike Presi-
dent Clinton, however, this President 
has continued to insist on doing things 
his way and only his way and simply 
refuses to work with us. 

Last May, at the behest of a number 
of Senators seeking a solid basis on 
which to evaluate this nomination, I 
wrote to the nominee and to the Attor-
ney General requesting access to his 
work while employed by the Govern-
ment at the Department of Justice be-
tween 1992 and 1997. In that capacity he 
worked for the government of which 
Congress is a part. Similar papers have 
been provided to the Senate in connec-

tion with a number of previous nomi-
nations, including those of William 
Rehnquist, Robert H. Bork, William 
Bradford Reynolds, Benjamin Civiletti, 
and Stephen Trott. Despite this prece-
dent, over 300 days have passed without 
cooperation from the administration. 

The administration has unfortu-
nately, chosen to treat the request for 
relevant information of a coequal 
branch like a litigation discovery re-
quest that it must resist at all costs. 
Their approach reminds me of how the 
tobacco companies treated requests for 
information about what they knew 
about the cancer causing properties of 
cigarettes for years and years. In con-
nection with this nomination, the ad-
ministration took three weeks to study 
the files then dismissed the request out 
of hand and called it without prece-
dent. 

The administration claimed that no 
administration had ever provided such 
materials in connection with a nomina-
tion. As we have now demonstrated 
over and over that precedent exists 
going back over the last 20 years. 

When presented with irrefutable evi-
dence that these types of materials had 
been provided, the administration 
shifted its defense to trying to distin-
guish those past nominations and even 
claimed that the documents previously 
produced by the Department of Justice 
to the Senate had, instead, been 
‘‘leaked’’ to the Senate. They all but 
called Senator SCHUMER a liar in re-
sponse to his January letter seeking to 
resolve the matter. 

Then we provided documents from 
the Department of Justice that conclu-
sively demonstrate that the materials 
had been furnished in response to Sen-
ate requests. This refutes the second 
round of misrepresentations by the De-
partment of Justice. The proof is in a 
letter from Acting Assistant Attorney 
General Thomas Boyd to Chairman 
BIDEN in May 1988 which notes that:

[M]any of the documents provided to the 
Committee, ‘reflect or disclose purely inter-
nal deliberations within the Executive 
Branch, the work product of attorneys in 
connection with government litigation or 
confidential legal advice received from or 
provided to client agencies within the Execu-
tive Branch.’ We provided these privileged 
documents to the Committee in order to re-
spond fully to the Committee’s request and 
to expedite the confirmation process.

It is now beyond dispute that ‘‘the 
work product of attorneys in connec-
tion with government litigation or con-
fidential legal advice’’ has provided to 
the Senate in connection with past 
nominations. 

Rather than admit their errors and 
work with us to resolve this impasse, 
the administration simply shifts 
ground while remaining recalcitrant. 
The longstanding policy of the Justice 
Department, until now, has been a 
practice of accommodation with the 
Senate in providing access to materials 
requested in connection with nomina-
tions. 

On February 11, the Democratic lead-
er and I wrote the President urging co-
operation. Instead, we received another 

VerDate Jan 31 2003 04:57 Mar 06, 2003 Jkt 019060 PO 00000 Frm 00015 Fmt 0624 Sfmt 0634 E:\CR\FM\A05MR6.006 S05PT1



CONGRESSIONAL RECORD — SENATES3124 March 5, 2003
diatribe from the White House Coun-
sel’s office. It is as if this administra-
tion thinks it has a blank slate and a 
blank check notwithstanding tradition, 
history, precedent or the shared powers 
explicitly provided by our Nation’s 
Constitution. There is certainly a 
nexus between our request and the 
powers committed to the legislative 
branch, yet the Department has failed 
to take any efforts to try to resolve 
this dispute. There is part of a pattern 
of hostility by this administration to 
requests for information by Congress 
acting pursuant to powers granted to it 
by the Constitution, regarding nomi-
nees and other important matters. 

Despite the stonewalling by the ad-
ministration, the Judiciary Committee 
proceeded with a hearing on the 
Estrada nomination toward the end of 
the last session. I had said in January 
that I intended to proceed with such a 
hearing. The administration took ad-
vantage of my good faith declaration 
and my willingness to proceed on some 
of their most controversial nominees, 
including Mr. Estrada. Of course, in ad-
dition to Mr. Estrada we also proceeded 
with hearing on Judge Dennis Shedd, 
Professor Michael McConnell, Judge 
Charles Pickering, Judge D. Brooks 
Smith, Justice Priscilla Owen and 
many others. In spite of all our good 
faith efforts to make progress, the ad-
ministration continues its hostile and 
partisan ways. 

Confirmation of 100 judicial nomina-
tions in record time, proceeding on 
nearly twice as many confirmations as 
Republicans had in the recent past, 
confirming new judges for the Fifth, 
Sixth and Tenth Circuits after years of 
Republican delays, counted for naught 
with this administration. Still, in spite 
of the administration’s stonewalling, 
the committee fulfilled my commit-
ment by proceeding with a hearing last 
September after waiting in vain for six 
months for the Administration to show 
some sign of accommodation to us. 

Senator SCHUMER chaired that hear-
ing for Mr. Estrada last September. I 
was hoping that the hearing might 
allay concerns that have been raised 
about this nomination, but I was left 
with more questions than answers after 
all of the steps Mr. Estrada took to 
avoid answering questions at that 
hearing. I was also left with little hope 
that he would ever answer any of the 
concerns raised about entrusting him 
for the rest of his life with the respon-
sibility for deciding cases fairly and 
without favor toward any ideological 
agenda. 

When President Clinton was nomi-
nating moderates to judicial vacancies, 
Republicans insisted on considering the 
judicial philosophy and ideology of the 
nominees. Many took a pledge not to 
vote for anyone that might turn out to 
be an activist. In those years any con-
cern among Republicans could forestall 
a hearing or committee vote. Anony-
mous holds were the order of the day. 
The committee proceeded with few 
hearings on few nominees and voted on 

even fewer. In the entire 1996 legisla-
tion session not a single circuit judge 
was approved by the Republican-led 
Senate all year not one. 

Overall, during the 61⁄2 years of prior 
Republican control, the Senate aver-
aged only seven circuit court confirma-
tions a year. During the recent 17 
months in which Democrats led the 
Senate, by contrast we confirmed 17 
circuit court nominees for a President 
of another party who nominated a 
string of highly controversial nomi-
nees. In fact, we held hearings on 20 
circuit court nominees. Two of the 
most controversial, on whom we pro-
ceeded at the request of Republican 
Senators, were voted down before the 
committee last year. This year Mr. 
Estrada’s nomination was reported 
even though all Democrats on the Com-
mittee voted against it. 

Much like the administration’s false 
claim that materials like those re-
quested with regard to the Estrada 
nomination had no precedent when, if 
fact, there is ample precedent, the ad-
ministration and Senate Republicans 
are now claiming that this Senate de-
bate is without precedent. That, too, is 
false. In fact, a number of judicial 
nominations have been subjected to ex-
tensive debate over the years since 
Senator Thurmond filibustered the 
nomination of Justice Fortas to be 
Chief Justice in 1968. More than a 
dozen nominations have resulted in al-
most one and one-half dozen cloture 
votes on judicial nominations. 

Among those nominations ‘‘filibus-
tered’’ by Republicans were Stephen G. 
Breyer’s nomination to the First Cir-
cuit; Rosemary Barkett’s nomination 
to the Eleventh Circuit; H. Lee 
Sarokin’s nomination to the Third Cir-
cuit; Marsha Berzon’s nomination to 
the Ninth Circuit; and Richard Paez’s 
nomination to the Ninth Circuit. In ad-
dition, the Democratic leadership of 
the Senate had to overcome Republican 
objection and obtain a cloture to pro-
ceed with three of President Bush’s 
nominations in 2002, Richard Clifton to 
be a Ninth Circuit judge, Julia Smith 
Gibbons to be a Sixth Circuit judge, 
and Lavenski Smith to be a Eighth Cir-
cuit judge. 

Of course, during the previous six and 
one-half years of Republican control of 
the Senate, Republicans often chose 
less public methods to end nomina-
tions. Almost 80 of President Clinton’s 
judicial nominations were not con-
firmed by the Congress during which 
they were first nominated and more 
than 50 were never accorded a Senate 
vote. Most often Republicans would 
just refuse to proceed to a hearing or a 
committee vote on a nomination with-
out explanation. Anonymous holds be-
fore the committee ended almost a 
dozen Clinton judicial nominations 
without anyone having to take a vote. 
Anonymous holds on the Senate floor 
delayed consideration of nominations 
for months and months without debate, 
explanation or accountability. Demo-
cratic opposition has not taken that 

route. Instead, we ended the secrecy of 
the home State Senators’ blue slips 
and did not allow anonymous holds to 
long delay Senate consideration of 
nominations. 

The Republican spin machine is re-
peatedly asserting that cloture votes 
and the use of the filibuster are ‘‘un-
precedented’’ with respect to judicial 
nominees. Such assertions are false and 
misleading. Cloture, the Senate’s pro-
cedure to end a filibuster, was sought 
on more nominations during the 103rd 
Congress, from 1993 to 1994, when Presi-
dent Clinton was President and Repub-
licans used the filibuster when they 
were in the Senate minority than at 
any other time in our history. In that 
Congress, cloture was sought on 12 
nominations—judicial and executive. 
For the remainder of President Clin-
ton’s presidency, Republicans con-
trolled the Senate and defeated scores 
of judicial nominations by deliberate 
inaction or anonymous holds in com-
mittee and on the floor. By using other 
extreme delaying tactics, they did not 
need to use filibusters, they defeated 
nominations without public expla-
nation through other tactics available 
to them in the Senate majority.

Individuals from all parties have 
sought cloture and used the filibuster 
in response to judicial and other nomi-
nees. In fact, the use of the filibuster 
and cloture has increased in recent 
years. Congressional Research Services 
reports that the filibuster and cloture 
are used much more regularly today 
than at any time in the Senate’s past. 
Approximately two-thirds of all identi-
fiable Senate filibusters have occurred 
since 1970. 

Cloture votes on judicial nominees 
are well-precedented in recent history. 
Both Democrats and Republicans have 
sought cloture in response to debate or 
objections to judicial nominees since 
the cloture rule was extended to nomi-
nations in 1949. I would note that clo-
ture was not sought on any nomination 
until 1968, because, prior to then, con-
cerns over nominees were resolved, or 
the nominee was defeated, behind 
closed doors. From 1968 to 2000, there 
were 13 cloture attempts on judicial 
nominees. For the record, I should also 
note that last Congress, cloture was 
sought on four of President Bush’s cir-
cuit court nominees. I further note 
that it was the Democratic leadership 
of the Senate that sought to invoke 
cloture and proceed. The objection that 
was overcome last Congress was that of 
a Republican Senator who was con-
cerned with the White House’s refusals 
to act on certain executive nomina-
tions. 

Cloture votes have occurred on judi-
cial nominees submitted by Presidents 
of both parties and on nominees to the 
U.S. District Courts, the U.S. Courts of 
Appeal, and the U.S. Supreme Court. Of 
these 13 cloture attempts on judicial 
nominees, in six of them, the Demo-
crats were in the majority and in seven 
the Republicans were in the majority. 
The opposition has been based on ob-
jections to the judicial philosophy of 
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the nominee, concerns about whether 
the nominee would treat all parties 
fairly and on procedural grounds. 

I would like to take a moment to 
shed some light on filibusters and the 
practices used to block nominees when 
the Republicans were last in the major-
ity. Some Republicans have been tak-
ing a quote of mine out of context from 
June 1998 about judicial nominations, 
replacing my actual words with an el-
lipse, then distributing it widely and 
misusing it. Here is what Republicans 
keep quoting: ‘‘I have stated over and 
over again . . . [ellipse] that I would ob-
ject and fight against any filibuster on 
a judge, whether it is somebody I op-
posed or supported.’’ What the Repub-
lican talking points omit with their el-
lipse is the essential context of that 
quote. My actual comment was made 
during floor discussion about an anony-
mous Republican hold on yet another 
of President Clinton’s nominees. Here 
was his actual comment:

I have stated over and over again on this 
floor that I would refuse to put an anony-
mous hold on any judge; that I would object 
and fight against any filibuster on a judge, 
whether it is somebody I opposed or sup-
ported; that I felt the Senate should do its 
duty.

The context of my comment—the 
subject of that very debate—and my 
reference even within the quote itself 
were about anonymous holds used by 
Republicans to defeat President Clin-
ton’s judicial nominations—anonymous 
filibusters, in essence. This was an-
other instance in which sometimes 
only one or a handful of Republican 
Senators prevented Senate votes on 
President Clinton’s judicial nomina-
tions. 

The process of the anonymous holds 
with which Republicans prevented ac-
tion on Clinton judicial nominees re-
quired not just a majority or a super-
majority for the Senate to proceed to 
votes; Republicans were defeating 
President Clinton’s nominees by re-
quiring unanimity. And they were 
doing it anonymously, without ac-
countability to the public. In the case 
of the Estrada nomination, Senate 
Democrats are seeking the information 
that the Judiciary Committee began 
requesting nearly a year ago, before 
proceeding to a vote. 

It is clear from the language Repub-
licans deliberately omit that what I 
was referring to the widespread Repub-
lican practice of blocking a nominee 
anonymously. 

The debate from which my comment 
was taken was over the anonymous Re-
publican hold on a Hispanic nominee, 
Judge Sonia Sotomayor, who was nom-
inated by the first President Bush to a 
district court and who President Clin-
ton nominated to the Second Circuit 
Court of Appeals. 

Immediately after making this com-
ment, I placed in the record a news-
paper editorial criticizing these anony-
mous holds as ‘‘Partisan Nonsense.’’ 
That editorial notes that, ‘‘In blunt 
terms, Leahy has criticized the Repub-

licans who, behind the scenes and not 
for attribution, are seeking to scuttle 
Sotomayor’s nomination.’’ That edi-
torial goes on to note:

‘‘Their reasons are stupid at best and cow-
ardly at worst,’’ Leahy told a New York 
Times reporter. ‘‘What they are saying is 
that they have a brilliant judge who happens 
to be a woman and Hispanic and they haven’t 
the guts to stand up and argue publicly 
against her on the floor. They want to hide 
in their cloakrooms and do her in quiet.’’’

This again makes clear that I was 
talking about—anonymous holds. 
Judge Sotomayor was reported out of 
the Judiciary Committee on March 5, 
1998, but anonymous Republican holds 
had prevented her nomination from 
being scheduled for a vote. 

On June 18, after her nomination had 
been pending on the floor for more 
than three months, I went to the floor 
to protest the anonymous hold against 
her. Republicans refused to bring her 
to a vote for four more months. That 
is, Judge Sotomayor’s nomination was 
pending on the floor for seven months, 
seven times longer than Mr. Estrada’s 
nomination, and no Republicans 
claimed that denying an immediate 
vote was somehow unconstitutional or 
amending the Constitution, as they 
have claimed in these recent days. 
Once Judge Sotomayor was finally al-
lowed a vote, 23 Republicans voted 
against her, yet none put any state-
ment in the record or made a state-
ment accounting for their holds or 
votes. 

The real double standard evident dur-
ing the Estrada debate is that during 
the prior years of Republican control, 
Republicans in practice required unani-
mous consent to allow a vote on a judi-
cial nominee—not a majority or even a 
super-majority. One or more Repub-
licans could refuse to allow an up or 
down vote on a nominee, with no ac-
countability to the public. Thus, even 
if as many as 80 or 90 or even 99 Sen-
ators did not object to a judicial nomi-
nee, the objection of any Republican 
was used to prevent an up or down 
vote. Republican complaints about 
Democratic objections and insistence 
on following Senate rules ring hollow 
in light of their own repeated practices 
with President Clinton nominees. They 
often required the consent of 100 Sen-
ators, and certainly all of the Repub-
licans, to bring a judicial nominee to a 
vote. 

To hold a nominee anonymously, 
without any accountability, is what I 
objected to in my full statement and 
full comment and in the full context of 
my statement during that debate. In 
contrast, the extended debate on the 
Estrada nomination is occurring in the 
light of day. Republicans and the White 
House can bring this matter to resolu-
tion by providing the documents re-
quested and by providing responsive 
answers to Senators’ questions. This is 
not a filibuster through anonymous 
holds. This is a public debate that Re-
publicans can end through cooperation. 

The nomination of Judge Richard 
Paez starkly displays this Republican 

double standard. Judge Paez is a Mexi-
can American who had served for years 
on the bench in Los Angeles before 
being appointed to the Federal district 
court by President Clinton in 1994. 
Judge Paez was nominated to the 9th 
Circuit in January 1996. He was one of 
only four circuit court nominees to get 
a hearing that year. His hearing was in 
July but he was not allowed to be re-
ported to the floor that year. No cir-
cuit court nominees were given floor 
votes that year by the Republicans. 
Only 17 judges were confirmed that ses-
sion, none of them circuit judges. This 
was the lowest number of confirma-
tions during an election year in mod-
ern history. Judge Paez was then re-
nominated in January 1997, after Presi-
dent Clinton’s reelection. 

Chairman HATCH required a second 
hearing on the Paez nomination in 
1998, 25 months after his initial nomi-
nation. Judge Paez was reported to the 
floor again in March 1998, but Repub-
licans did not schedule him for a vote 
in April, May, June, July, August, Sep-
tember, or October that year. So in 
contrast to the Estrada nomination, by 
the end of that year, Judge Paez’s nom-
ination had waited on the floor for 
more than 8 months. That is eight 
times longer than the Estrada nomina-
tion has been pending on the floor and 
Judge Paez still did not get a vote, due 
to anonymous, unaccountable Repub-
lican holds. His nomination was re-
turned to the President without action 
at the end of that Congress. By then 
his nomination had been pending for 
almost three years. 

Judge Paez was renominated again in 
January 1999. Chairman HATCH refused 
to place him on the committee’s agen-
da for a vote until July 1999—another 6 
months of delay, after his nomination 
had then been pending for more than 
1000 days. Republicans continued anon-
ymously to block a vote on the Paez 
nomination and refused to schedule 
him for a vote in July, August or Sep-
tember. By that time his nomination 
had been before the Senate for more 
than 1,300 days. 

On September 21, 1999, Democratic 
Senators, having spent months and 
then years pleading for a vote on the 
Paez nomination, made a motion to 
proceed to his nomination. All Repub-
licans voted against bringing his nomi-
nation up for a vote, including Chair-
man HATCH. 

Finally, in March 2000, after his nom-
ination had been pending for more than 
1,500 days, Republicans failed in their 
effort to stop cloture from being in-
voked. The next day, Judge Paez was 
confirmed, and 39 Republicans voted 
for confirmation—two shy of the num-
ber necessary to prevent cloture or to 
filibuster the nomination. If they had 
two more votes, I wonder whether they 
would have ever allowed Judge Paez’s 
nomination to come to a vote. 

Mr. Estrada’s nomination has been 
pending on the floor for less than one 
month. Judge Paez’s nomination was 
pending on the floor for more than 20 
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months before Republicans allowed 
him a vote. The result was that Judge 
Paez’s nomination waited on the floor 
for a vote for almost two years, and his 
nomination was before the Senate for 
more than four years, before he was 
given an up or down vote on confirma-
tion. Mr. Estrada’s nomination has 
been on the floor for less than one 
month—not 20 months—and Senate 
Democrats have raised serious and le-
gitimate concerns about the Senate 
proceeding to a final vote, concerning 
the incompleteness of the record, the 
lack of responsive answers to basic 
questions and the refusal to turn over 
memos equivalent to those provided in 
other nominations. 

It was no secret that the Republicans 
delayed the nominations of Judge Mar-
sha Berzon and Judge Richard Paez to 
the U.S. Court of Appeals for the Ninth 
Circuit for years, culminating in fili-
busters in 2000, just three years ago. 
After the Republican-controlled Senate 
repeatedly delayed action on their 
nominations—over four years for Judge 
Paez and over two years for Judge 
Berzon—Republicans engaged in a fili-
buster and cited the filibusters of Jus-
tice Fortas, Justice Rehnquist and oth-
ers as precedents. At that time, Repub-
licans argued that they were not set-
ting new precedent. 

As Senator Robert Smith stated dur-
ing the debate on these two nominees:

[I]t is no secret that I have been the person 
who has filibustered these two nominees, 
Judge Berzon and Judge Paez. The issue is, 
why are we here? What is the role of the Sen-
ate in judicial nominations? The Constitu-
tion gave the Senate the advise-and-consent 
role. We are supposed to advise the President 
and consent if we think the judge should be 
put on the court. . . . 

I was criticized by some for filibustering, 
that ‘we are on a dangerous precedent’ of 
filibustering judges. . . . 

Filibuster in the Senate has a purpose. It 
is not simply to delay for the sake of delay. 
It is to get information. It is to take the 
time to debate and to find out about what a 
judge’s thoughts are and how he or she might 
act once they are placed on the court.

So, those who came before the Senate 
just prior to our recent recess and said 
that no Republican ever filibustered a 
Clinton judicial nominee were wrong, 
dead wrong. Senator SMITH was charac-
teristically forthright about what he 
was doing. 

Senator SMITH went on to explain:
As far as the issue of going down a dan-

gerous path and a dangerous precedent, that 
we somehow have never gone before, as 
I pointed out yesterday and I reiterate 
this morning, since 1968, 13 judges have 
been filibustered by both political par-
ties appointed by Presidents of both po-
litical parties, starting in 1968 with Abe 
Fortas and coming all the way forth to 
these two judges today.

It is not a new path to argue and to discuss 
information about these judges. In fact, Mr. 
President . . . [w]hen William Rehnquist was 
nominated to the Court, he was filibustered 
twice. 

Then, after he was on the Court, he was 
filibustered again when asked to become the 
chief Justice. In that filibuster, it is inter-

esting to note, things that happened prior to 
him sitting on the Court were regurgitated 
and discussed. So I do not want to hear that 
I am going down some trail the Senate has 
gone down before by talking about these 
judges and delaying. It is simply not true.

This straight-forward Republican 
from New Hampshire proclaimed:

Don’t pontificate on the floor and tell me 
that somehow I am violating the Constitu-
tion . . . by blocking a judge or filibustering 
a judge that I don’t think deserves to be on 
the court. That is my responsibility. That is 
my advise-and-consent role, and I intend to 
exercise it.

Thus, the Republicans’ claim that 
Democrats are taking ‘‘unprecedented’’ 
action, like the White House claim 
that our request for Mr. Estrada’s work 
while paid by taxpayers was ‘‘unprece-
dented,’’ is simply untrue. Republicans’ 
desire to rewrite their own history is 
understandable but unavailing. 

They cannot change the plain facts 
to fit their current argument and pur-
poses. I note in passing how many Re-
publicans now demanding a vote on Mr. 
Estrada, opposed cloture on Judge 
Berzon and Judge Paez. I have already 
noted how every Republican, many of 
whom are now insisting on a vote on 
the Estrada nomination, opposed even 
proceeding to consider the Paez nomi-
nation. 

I also recall a motion that truly was 
unprecedented, the motion of Senator 
SESSIONS to recommit the Paez nomi-
nation to the Judiciary Committee 
after it had twice been voted out over 
a period of four years. In fact, Senator 
SESSIONS made a motion to indefinitely 
postpone the nomination of Judge 
Paez, and 31 Republicans voted in sup-
port of that motion, including most of 
the people on the other side of the aisle 
who have come to the floor to claim 
that the Constitution requires an im-
mediate up or down vote on Mr. 
Estrada’s nomination. After cloture 
was invoked, Senator SESSIONS made a 
motion to indefinitely postpone a vote 
on Judge Paez’s nomination. The mo-
tion to indefinitely postpone failed by 
a vote of 31 to 67. After this motion 
failed on March 9, 2000 the day Paez 
was ultimately confirmed—Senator 
HATCH spoke about the unprecedented 
nature of that motion and admitted 
that there had been a filibuster on 
Paez’s nomination. Here is what he 
said:

I have to say, I have served a number of 
years in the Senate, and I have never seen a 
‘‘motion to postpone indefinitely’’ that was 
brought to delay the consideration of a judi-
cial nomination post-cloture. 

Indeed, I must confess to being somewhat 
baffled that, after a filibuster is cut off by 
cloture, the Senate could still delay a final 
vote on a nomination. A parliamentary rul-
ing to this effect means that, after today, 
our cloture rule is further weakened.

While some Republicans would prefer 
to ignore that filibuster of this Ninth 
Circuit nominee in their quest to move 
as quickly as possible on the Estrada’s 
nomination, but that would be to ig-
nore the recent history of their con-
duct. 

There were likewise two judicial 
nominees in 1994 whom the Republicans 

filibustered. Judge H. Lee Sarokin, 
nominated by President Clinton to the 
Third Circuit, was a qualified nominee 
who served as a Federal district judge 
for 15 years. He was opposed by con-
servative Republicans who argued, 
among other things, that he was too 
liberal. Senator Thurmond led the fili-
buster against Judge Sarokin in calling 
him a ‘‘liberal judicial activist.’’ That 
effort to defeat Judge Sarokin failed. 

In 1994, the Republicans also used 
delay tactics to block the nomination 
of Judge Rosemary Barkett to the U.S. 
Court of Appeals for the Eleventh Cir-
cuit. Judge Barkett was criticized by 
those on the other side of the aisle as 
being a judicial activist. Senators 
Thurmond and SPECTER led the opposi-
tion to Barkett. After announcing the 
Republican intention to filibuster the 
nomination, Democratic Majority 
Leader George Mitchell stepped in and 
filed a cloture motion. 

I could describe other filibusters in 
detail, such as the Republican fili-
buster of Justice Breyer to be on the 
U.S. Court of Appeals for the First Cir-
cuit in 1980. And I could quote those on 
the other side of the aisle, who have 
said time and time again how impor-
tant it is to debate a nominee and to 
scrutinize a nominee’s record and 
views. In 1997, Senator HATCH said that 
he had ‘‘no problem with those who 
want to review these nominees with 
great specificity’’ and, in fact, he sup-
ported such efforts while chairman of 
the Judiciary Committee and review-
ing the nomination of a Democratic 
President. 

So, when Republicans say that a fili-
buster or extended debate on judicial 
nominees is unprecedented, I would 
like to ask them about their filibusters 
and extended debates on Judge Berzon, 
Judge Paez, Judge Sarokin, Judge 
Barkett. And, I would like to ask them 
about all the other judicial nominees 
and executive nominees that they de-
feated through deliberate inaction, 
anonymous holds, or other extreme de-
laying tactics. 

Of course, this debate on the Estrada 
nomination is not, given the definition 
used by Republicans, a ‘‘true fili-
buster.’’ As the statements of the 
Democratic Leader and the exchange 
that I had with Senator BENNETT and 
Senator REID on February 12 made 
clear and as should be plain to all, we 
are seeking cooperation and informa-
tion before proceeding to a vote. The 
current debate could have been short-
ened had the Administration at any 
time since last May shown any interest 
in working with us. It has not. Despite 
the efforts we have made, including the 
Democratic leader’s letter on February 
11 seeking accommodation and pointed 
the way out of this impasse, the Ad-
ministration has steadfastly refused all 
of our efforts to work through these 
difficulties. The administration is in-
tent on forcing this confrontation and 
division. That is too bad.

Mr. FEINGOLD. Mr. President, I ask 
unanimous consent that editorials con-
cerning the Estrada nomination from 
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the Portland Oregonian, the Omaha 
World, and the Los Angeles Times, and 
an article on the same topic by Chris 
Mooney that appeared in 
TomPaine.com, be printed in the 
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
[From the Los Angeles Times, Jan. 13, 2003] 

BUSH’S FULL-COURT PRESS 
There are at least two explanations—one 

even more cynical than the other—for Presi-
dent Bush’s renomination last week of Judge 
Charles W. Pickering, a man the Senate 
rightly rejected last year for a seat on the 
federal appeals court. 

Perhaps Bush really didn’t mean it last 
month when he denounced as ‘‘offensive . . . 
and wrong’’ Mississippi Sen. Trent Lott’s 
nostalgic musings about the segregated 
South. The Republican Party has long tried 
to have it both ways on race: ardently court-
ing minority voters while winking at party 
stalwarts who consistently fight policies to 
establish fairness and opportunity for mi-
norities. Even Bush has not always been 
above such doublespeak, encouraging Afri-
can Americans to vote GOP and touting his 
Spanish-language facility on the campaign 
trail as a come-on to Latino voters even as 
he dropped in at Bob Jones University, 
which, until three years ago, barred inter-
racial couples from sharing a pizza. 

Bush’s renomination of Pickering, a man 
whose law career is unremarkable but for his 
longtime friendship with Lott and his dogged 
defense of Mississippi’s anti-miscegenation 
laws, throws another steak to the far right 
and sand in the eyes of most Americans. 

There could be another explanation for 
Bush’s decision, just weeks after denouncing 
Lott, to again shove Pickering on the Amer-
ican people. Perhaps the president doesn’t 
really care whether Pickering, whom he’s in-
dignantly defended as ‘‘a fine jurist . . . a 
man of quality and integrity,’’ is confirmed. 

Maybe Bush calculates that Sens. Edward 
M. Kennedy (D–Mass.), Charles E. Schumer 
(D–N.Y.) and others, justly incensed that the 
judge is back before them, will embarrass a 
Republican or two into joining them and de-
feat his nomination a second time. The presi-
dent may be figuring that if they can call in 
enough chits on Pickering, the Democrats 
won’t have the votes to stop the many other 
men and women he hopes to place in these 
powerful, lifetime seats on the federal bench. 

None of those nominees can be tarred with 
Pickering’s in-your-face defense of segrega-
tion. But many, including Texas Supreme 
Court Justice Priscilla Owen, lawyers Miguel 
Estrada and Jay S. Bybee, North Carolina 
Judge Terrence Boyle and Los Angeles Supe-
rior Court Judge Carolyn B. Kuhl, share a 
disdain for workers’ rights, civil liberties 
guarantees and abortion rights. Their con-
firmations would be no less a disservice to 
the American people than that of Pickering, 
who now has been nominated two times too 
many. 

[From the Omaha World-Herald Feb. 13, 2003] 
ANSWERS, PLEASE 

NOMINEE ESTRADA REFUSES TO DISCLOSE 
JUDICIAL VIEWS, PHILOSOPHIES TO THE SENATE 

A filibuster is a drastic tactic. In regard to 
federal judicial nominees, we would typically 
be against it. Now, Senate Democrats have 
promised to use it to stall a confirmation 
vote on judicial nominee Miguel Estrada. 
Yet given the current tight-lipped atmos-
phere, we understand what is pushing them 
in that direction. 

Both sides agree that Estrada, nominated 
by President Bush to the District of Colum-

bia Court of Appeals, has exceptional legal 
credentials. However, he has refused to an-
swer many basic yet important questions, 
giving senators scarcely any way to assess 
his judicial temperament. Democrats con-
tend, rightly or wrongly, that Bush seeks to 
pack the federal courts with hard-right 
‘‘stealth’’ activists, and Estrada personifies 
that goal. 

Estrada would not tell senators which 
judges he might uses as role models if he 
were appointed to the bench, for instance. 
That is a forthright question. The answer 
sheds light on a nominee’s thinking and po-
tential judicial approach. He also declined to 
say which Supreme Court opinions he dis-
agreed with, another fundamental query. 

Most judicial candidates won’t, and 
shouldn’t, give their personal views on a 
broad-brush basis—in effect judging hypo-
thetical cases in advance. But Estrada, who 
has been mentioned as a potential Supreme 
Court justice, went beyond that—refusing to 
discuss well-known prior cases because, he 
said, he had no firsthand knowledge. 

Judicial philosophy is important as sen-
ators considers an appointment to the court 
that has been called the second most impor-
tant in the land after the Supreme Court. 
The D.C. appeals court considers, among 
other issues, many challenges to federal en-
vironmental regulations. And Estrada’s 
views of, for instance, federalism vs. states’ 
prerogatives would be crucial. 

The president and Republican leaders have 
charged that Democrats don’t want to ap-
prove a Hispanic conservative, an implicit 
accusation of racism. But Estrada isn’t uni-
versally popular with Hispanic groups, ei-
ther. One, the Puerto Rican Legal Defense 
and Education Fund, said he has ‘‘made 
strong statements that have been inter-
preted as hostile to criminal defendants’ 
rights, affirmative action and women’s 
rights.’’

In fairness, Democrats aren’t above play-
ing their own political games. They change 
that Estrada ‘‘lacks judicial experience,’’ as 
if that were a disqualifying flaw. Before their 
appointments, most of the members of the 
D.C. appeals court ‘‘lacked judicial experi-
ence’’ much as Estrada does. 

We agree with a statement made by one 
senator several years ago: ‘‘I believe the Sen-
ate can and should do what it can to ascer-
tain the jurisprudential views a nominee will 
bring to the bench in order to prevent the 
confirmation of those who are likely to be 
judicial activists. . . . It will require the 
Senate to be more diligent and extensive in 
its questioning of nominees’ jurisprudential 
views.’’

That was Republican Sen. Orrin Hatch, 
today an Estrada booster, in regard to 
former President Bill Clinton’s nominees. 
The sentiment was valid then, and it’s valid 
now. 

[From Tompaine.com] 
BENCHING CONGRESS—THE RISING POWER OF 

THE JUDICIARY 
(By Chris Mooney) 

When it comes to President Bush’s judicial 
appointees, Sen. Joe Biden of Delaware has 
traditionally been one of the most deferen-
tial Democrats; he opposed only three out of 
102 nominees during the 107th Congress. So 
Biden’s recent speech at a hearing on the ap-
pointment of Jeffrey Sutton, a staunch 
states’ rights defender named to the U.S. 
Court of Appeals for the Sixth Circuit, came 
as something of a surprise. ‘‘You seem to 
have an incredibly restrictive view of the 
Congress’ prerogatives,’’ Biden warned Sut-
ton. Noting that the Supreme Court reviews 
only a tiny fraction of cases from courts like 
the Sixth Circuit, Biden announced he was 

rethinking how the Senate should handle cir-
cuit court nominees. ‘‘[Appellate judges] 
have become the final arbiters in areas 
where I used to be able to say, ‘I know the 
Court will review this,’’’ Biden said, adding 
that his staff was preparing a list of roughly 
200 cases where courts of appeal have 
changed ‘‘basic law’’ without any review by 
the Supreme Court. 

As the showdown begins over Bush’s con-
servative judicial nominees—and Senate 
Democrats contemplate using their fili-
buster powers to block Miguel Estrada from 
a place on the U.S. Court of Appeals for the 
District of Columbia Circuit—it is important 
to remember this exchange. Sutton’s history 
of states’ rights advocacy, which included 
filing a brief on the winning side when the 
Supreme Court overturned part of the Vio-
lence Against Women Act (which Biden 
drafted), had clearly left Biden feeling leery 
about giving him a lifetime appointment to 
the bench. The senator got a taste of con-
servative judicial activism first hand, and he 
didn’t like it one bit. 

If more elected Democrats awaken to how 
their legislative powers are being snatched 
away by the federal judiciary the way Biden 
did, perhaps they too will resolve to fight 
harder against Bush’s more radical conserv-
ative nominees. The key factor, after all, is 
the one Biden cited: The Supreme Court 
hears only about 80 cases a year, from all the 
circuit courts and state supreme courts com-
bined. This compares with the tens of thou-
sands of cases considered by Federal appel-
late courts. And because of the extreme rar-
ity of Supreme Court review, ‘‘one could 
argue that the powerful actors in the United 
States who have the fewest real checks on 
what they do are federal appellate judges,’’ 
as Georgetown law professor David Vladeck 
puts it. One existing check is the U.S. Sen-
ate’s advice and consent role, yet from Mi-
chael McConnell to D. Brooks Smith, Senate 
Democrats thus far have allowed conserv-
ative after conservative to reach the federal 
bench. 

Appellate judges interpret a huge chunk of 
the law that we live by. Even in simply ap-
plying Supreme Court precedent, they have 
immense sway, and they have it for life. The 
Supreme Court only ‘‘knocks out the broad 
contours’’ of the law, notes American Uni-
versity’s Herman Schwartz; courts of appeal 
then fill in the blanks. For example, the con-
servative U.S. Court of Appeals for the 
Fourth Circuit recently ruled that the Clean 
Water Act allows mining companies to dump 
huge amounts of mountaintop rubble into 
rivers and streams, a process known as cre-
ating ‘‘valley fills.’’ This ‘‘major victory for 
the mining industry,’’ as The Washington 
Post put it, is precisely the sort of case that 
the Supreme Court never reviews. Due to the 
conservative tilt taken by the federal bench 
over the past two decades, environmental 
groups have become more or less resigned to 
these pro-business rulings. So have labor, 
civil-rights groups, and other liberal con-
stituencies. 

Appellate judges can’t initiate legislation 
or make policy decisions, of course, But 
that’s about the only sense in which they 
don’t wield considerably more power than 
House members or even some senators. 
Whereas legislators have to sway a large 
group of colleagues in order to get a law 
passed, appellate judges need only one ally 
on a three-judge panel in order to rule the 
way they want. And most laws passed by leg-
islators, at least controversial ones, inevi-
tably end up being challenged in federal 
court and heard on appeal. Given all this, 
plus the fact that seven of the nine current 
Supreme Court justices were appellate 
judges first, it’s something of a wonder how 
little attention has been paid to the ongoing 
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battle over the judiciary, especially com-
pared with the extensive press coverage lead-
ing up to—and following—last year’s elec-
tions. Instead all we get from the main-
stream media are one-shot stories that have 
much more to do with how the nomination 
battles are waged than what’s really at 
stake. 

And appellate judges don’t merely exert 
their power over Congress by overturning 
laws. They also police the federal regulatory 
state. Congress, after all, delegates a signifi-
cant part of its lawmaking mandate to regu-
latory bodies like the Environmental Protec-
tion Agency. Indeed, Congress regularly sets 
up entire new agencies, like the Department 
of Homeland security, to implement its wish-
es. But when these expert agencies try to 
carry out their mandates, they frequently 
find their actions challenged in federal 
court. Once again, appellate judges make the 
difference when it comes to whether a regu-
lation will be allowed. They often second-
guess laboriously prepared administrative 
rules, but rarely have their actions reviewed 
by the Supreme Court. 

For precisely this reason, the appellate 
court most responsible for ruling on federal 
agency decisions, the U.S. Court of Appeals 
for the District of Columbia Circuit, is also 
considered the second most powerful court in 
the nation. Many Senate Democrats know 
this. That’s why they’re having such a tough 
time weighing the pluses and minuses of fili-
bustering Estrada’s nomination. The Wall 
Street Journal editorial page, which rallies 
the right’s troops on judicial nominations, 
recently wrote that Democrats ‘‘have no rea-
son to oppose Mr. Estrada other than the 
fact that he is a conservative who also hap-
pens to be Hispanic.’’ Well, what about the 
fact that Estrada could be in a position to 
gut laws Democrats pass? 

Take a closer look at the sort of cases 
Estrada will be deciding if he makes it to the 
D.C. Circuit. One well known D.C. Circuit en-
vironmental case was 1994’s Sweet Home 
Chapter of Communities for a Great Oregon 
v. Babbitt, a case over applications of the 
Endangered Species Act. In this case, a con-
servative-leaning panel of the D.C. Circuit 
overturned a Department of the Interior reg-
ulation protecting species habitat, ruling 
that the Department couldn’t consider ‘‘sig-
nificant habitat modification that leads to 
an injury to an endangered species’’ as 
‘‘harm’’ under the act. The ruling stood for 
over a year before being overruled by the Su-
preme Court. But then, most D.C. Circuit 
rulings are never reviewed at all—Sweet 
Home v. Babbitt was exceptional in that re-
spect. In other cases, the D.C. Circuit has 
rolled back regulations to protect wetlands, 
corporate average fuel economy (CAFÉ) 
standards, and much more. And that’s just in 
the environmental arena. 

The D.C. Circuit has recently regained a 
degree of ideological balance. But that won’t 
last if Bush’s nominees reach the court. And 
with a conservative D.C. Circuit prepared to 
upend regulatory actions as it sees fit, legis-
lators would be foolhardy to assume that ad-
ministrative agencies will actually be able 
to implement the laws they pass intact. 

Of course, some will inevitably object to 
the power comparison between appellate 
judges and members of Congress, and perhaps 
even consider it demeaning to the judiciary. 
They will point out that appellate judges 
have a duty to apply Supreme Court prece-
dent, and in many or most cases these judges 
probably do just that. But even the majority 
of judges, acting in good faith, have consid-
erable wiggle room under the ‘‘broad con-
tours’’ laid out by the Supreme Court. That’s 
what Sen. Joe Biden seems to have figured 
out, anyway. 

Moreover, it has become increasingly clear 
just how often appellate judges are com-

pletely on their own—and how willing they 
are to use their powers. In the past decade 
we have witnessed an unprecedented push 
among conservative judges to invalidate acts 
of Congress on the basis of a radical reinter-
pretation of the constitutional relationship 
between the states and the federal govern-
ment, sometimes called the ‘‘New Fed-
eralism’’ (though it has its origins in the 
philosophy of the original opponents of the 
U.S. Constitution, the anti-Federalists). This 
push has had plenty of legal cover, of course, 
but in effect it has been a clear attempt to 
wrest power away from Congress. Why 
shouldn’t Senators try to wrest some of that 
power back? 

They can start with Miguel Estrada. 

[From the Oregonian, Mar. 3, 2003] 
JUDICIAL POWER TRIP 

The partisan battle in the Senate over one 
of President Bush’s nominees to a federal 
judgeship escalated last week with the addi-
tion of three more conservative nominees. 

This is a high-stakes contest that encom-
passes more than a handful of judicial ap-
pointments; it represents a naked grab at 
power and an attempt to stack the federal 
courts in favor of an ultra-conservative ide-
ology. 

For nearly three weeks, Democrats have 
delayed a vote on Miguel Estrada, Bush’s 
nominee to the U.S. Court of Appeals, Dis-
trict of Columbia Circuit. In Senate Judici-
ary Committee hearings, Estrada simply re-
fused to answer many of Democrats’ ques-
tions. 

The battle has led to ugly name-calling, in-
cluding the charge that Democrats are treat-
ing Estrada differently because he is Latino. 

That’s simply preposterous. Eight of the 10 
Latino appellate judges currently seated in 
the federal courts were appointed during the 
Clinton administration. 

Republicans should be more careful using 
the ethnic card. They had no trouble holding 
up hearings on Latino candidates who were 
nominated by President Clinton. They used 
every tactic available to stall scads of Clin-
ton nominees, including anonymous holds on 
Judge Sonia Sotomayor to the Second Cir-
cuit and a four-year delay on Judge Richard 
Paez to the Ninth Circuit. 

Some critics have charged the Democrats 
are trying to extract payback. Of course, 
they may have overlooked that the Senate 
has confirmed 100 of Bush’s judicial nomi-
nees. 

Raising the stakes late last week, Senator 
Orrin Hatch, R–Utah, chairman of the Judi-
ciary Committee forced committee approval 
of three more of Bush’s controversial nomi-
nees. While the tactic seems designed to get 
some of the president’s conservative nomi-
nees approved, this isn’t a fight about one 
nominee or three or four. 

The fight shows a majority trying to in-
stall one point of view and a president who 
has shown himself to be more doctrinaire 
than he gave any inkling of before his nar-
row success in the 2000 election. 

In the case of Estrada, it is hard to know 
what he believes or how he would behave as 
a judge. He is a graduate of Harvard Law 
School and was a clerk for U.S. Supreme 
Court Justice Anthony Kennedy, but little is 
known about his views. He has an obligation 
to explain himself. 

Ironically, Hatch was outspoken about the 
need for inquiry into nominees’ view when 
Clinton was in office. 

In the best of all possible worlds, it is bet-
ter to have a judiciary of nonpartisan inde-
pendent thinkers. But the process of nomi-
nating and confirming court appointments 
has always been far from ideal. 

Democrats mustn’t cave on this. The fair-
ness and credibility of the nation’s courts de-

pend on senators finding a reasonable com-
promise. Moderates within the president’s 
party should also reconsider their lockstep 
loyalty. 

The balance of power between the execu-
tive and the legislative branches is being 
tested. As Senator Ted Kennedy pointed out 
last work, the Founding Fathers ‘‘did not in-
tend for the Senate to be a rubber stamp.’’

Mr. JEFFORDS. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The senior assistant bill clerk pro-
ceeded to call the roll. 

Mr. FRIST. Madam President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). Without objection, it is so or-
dered. 

f 

MOSCOW TREATY 
The PRESIDING OFFICER. Under 

the previous order, the hour of 12 noon 
having arrived, the Senate will now 
proceed to the consideration of Execu-
tive Calendar No. 1, which the clerk 
will report. 

The senior assistant bill clerk read as 
follows:

Resolution of Ratification to Accompany 
Treaty Document 107–8, Treaty Between the 
United States of America and the Russian 
Federation on Strategic Offensive Reduc-
tions.

The PRESIDING OFFICER. The ma-
jority leader. 

Mr. FRIST. Madam President, the 
treaty we consider today, known offi-
cially as the treaty between the United 
States of America and the Russian 
Federation on strategic reductions, is 
truly remarkable in many respects. 

The treaty is, of course, remarkable 
because it encompasses the most dra-
matic reductions in strategic nuclear 
weapons ever envisioned between two 
nuclear powers. It is also worth noting 
that not since 1954 have the two parties 
held such a low number of strategic nu-
clear weapons as that which will be en-
forced by the agreed numerical limits 
of this treaty. 

Many have observed the extraor-
dinary ease by which this treaty was 
negotiated and compare its three short 
pages—indeed, it is just three short 
pages—to the many thousands of pages 
of documents negotiated between the 
United States and the Soviet Union 
during the cold war. 

This last point is, for me, the most 
significant of all, for as important as 
the substance of this treaty is, it is the 
form—the trust between the United 
States and Russia—that most shines 
through. 

Perhaps this treaty should be known 
by the epitaph: ‘‘Cold War RIP,’’ for it 
is not unreasonable to hope that this 
treaty represents and indeed reflects 
the close of a long era of hostility be-
tween these two nations. 

In the past few weeks, I and many of 
my colleagues have had the oppor-
tunity to meet with a variety of Rus-
sian Government officials who have be-
come regular and welcome visitors in 
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